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Art Unit: 3761 

DETAILED ACTION 
Specification 

Applicant has indicated co-pending applications in the first paragraph of 
the specification. The first page of the specification should be updated to clarify 
the status of all related applications noted in the first paragraph of the 
specification. The status of nonprovisional parent application(s) (whether 
patented or abandoned) should also be included. If a parent application has 

become a patent, the expression M now Patent No. " should follow 

the filing date of the parent application. If a parent application has become 
abandoned, the expression "now abandoned" should follow the filing date of the 
parent application. 

The disclosure is objected to because of the following informalities: It is 
the Examiner's position that Applicant has evoked sixth paragraph, means-plus- 
function language to define Applicant's invention. 

Applicant uses the following means-plus-function language: "means for 
drawing and transporting fluid through cuvette;" "means for receiving the fluid 
transported and irradiated through the cuvette;" "means for enclosing the cuvette 
and irradiation station" when in use; "means for energizing the fluid irradiation 
apparatus"; "means for receiving the fluid transported through the cuvette;" 
"means for transporting the fluid through the cuvette" into the means for receiving 
fluid; "means for returning the fluid back through the cuvette" from the means for 
receiving fluid; "means for drawing and transporting fluid through cuvette;" 
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"means for enclosing the cuvette and irradiation station" when in use; "means for 
controlling the operation of the fluid irradiation apparatus." 

Therefore the Examiner requires the Applicant to amend the specification 
pursuant to 37 CFR 1 .75(d) and MPEP 608.01 (o) to explicitly state, with 
reference to the terms and phrases of the claim element, what structures, 
materials, and acts perform the function(s) recited in the claim element(s). 
Please note that the MPEP clearly states, "Even if the disclosure implicitly sets 
forth the structure, materials, or acts corresponding to the means-(or step-) plus- 
function claim element in compliance with 35 U.S.C. 112, first and second 
paragraphs, the PTO may still require the applicant to amend the specification 
pursuant to 37 CFR 1.75(d) and MPEP 608.01 (o)...". (Also see MPEP 2181 
(Rev. 1, Feb.2000)) Wolfensperger, 302 F.2d at 955, 133 USPQ at 542. 
Appropriate correction is required. 

Claim Objections 

Claims 1 , 9-1 1 , & 1 3-1 9 are objected to because of the following 
informalities: It is the Examiner's position that Applicant has evoked sixth 
paragraph, means-plus-function language to define Applicant's invention. 
Therefore, the Examiner has objected to the claims for the reasons set forth 
above in the objection to the specification. 

Appropriate correction is required. 



Application/Control Number: 10/769,483 
Art Unit: 3761 



Page 4 



Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 
U.S.C. 102 that form the basis for the rejections under this section made in this 
Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 
122(b), by another filed in the United States before the invention by the applicant for patent or 
(2) a patent granted on an application for patent by another filed in the United States before 
the invention by the applicant for patent, except that an international application filed under 
the treaty defined in section 351(a) shall have the effects for purposes of this subsection of an 
application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 

Claims 1, 3-5, 8, 10-17, & 19 are rejected under 35 U.S.C. 102(e) as being 
anticipated by Einstein (6,951,548). Einstein discloses a blood irradiating 
apparatus and method for irradiating blood. The apparatus includes a housing 
having a cover, an interior side defined in the housing, an irradiation station, and 
a plurality of UV light bulbs (i.e. at least two UV light sources) disposed adjacent 
to the plurality of cuvettes. At least one of the bulbs is shown to be in the cover 
portion of the apparatus. The cuvettes may be made of a strong, translucent 
material such as glass or high-density plastic. The apparatus may include a 
blood holding tank for holding untreated blood and one for treated blood and a 
storage tank for holding treated blood (i.e. means for receiving fluid). The blood 
is directed to and from the apparatus using tubing structures. The apparatus 
may include switches for controlling the activation of or the intensity of the 
individual UV sources. Einstein teaches that the UV may be of a variety of 
wavelengths or bandwidths. The blood is moved using a conventional pump. 
See figures 9-10 and col. 4, lines 24 to col. 5, lines 4-38. 
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Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for 
all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described 
as set forth in section 102 of this title, if the differences between the subject matter sought to 
be patented and the prior art are such that the subject matter as a whole would have been 
obvious at the time the invention was made to a person having ordinary skill in the art to which 
said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 

Claims 2, 6, and 7 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Einstein (548), as applied to claim 1 above, in view of 
Schleicher (6,1 13,566). Einstein substantially discloses the invention as claimed, 
and does teaches that the UV may be chosen to be of a variety of wavelengths 
or band widths; however, with respect to claims 6 and 7, Einstein does not 
specifically teach that the UV wavelength be UVA, UVB, or UVC and calibrated 
to be between 40 and 400 nanometers. Also, with respect to claim 2, while 
Einstein does teach that the cuvette can be made of a strong material, such as 
glass, it is not taught that the cuvette is made of quartz crystal. 
Schleicher discloses a UV blood irradiation apparatus for irradiating blood to treat 
viral and/or bacterial infections comprising a housing having an irradiation 
station, a cuvette, a UV source, a peristaltic pump for moving fluid through the 
apparatus into and out of a cuvette, and a cover that encloses the cuvette and 
irradiating station when in use. Tubing transports and receives the fluid to and 
from the irradiation station and cuvette. Schleicher teaches that the UV source 
may be UVA, UVB, or UVC and may have a range of 2,000 Angstroms to 12,000 
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Angstroms (200-1 ,200 nanometers). At the time of the invention, it would have 
been obvious to one having ordinary skill in the art to have modified the 
apparatus and method of Einstein to include UV sources to be any or more than 
one of UVA, UVB, or UVC as taught by Schleicher as a substitution of the 
generic UV source in Einstein's apparatus, since they are well known UV 
wavelengths for use in blood treatment. With respect to the specific range of 40- 
400 nanometers, choosing such a range for the wavelength would have been 
obvious, since it has been held that discovering an optimum value of a result 
effective variable involves only routine skill in the art. In re Boesch, 617 F.2d 
272, 205 USPQ 215 (CCPA 1980). 

With respect to claim 2, it would have been obvious to have made the 
cuvette of Einstein's apparatus out of quartz crystal (claim 2) since at the time of 
the invention, it would have been obvious to one having ordinary skill in the art to 
choose the material of quartz crystal for the cuvette, since it has been held to be 
within the general skill of a worker in the art to select a known material on the 
basis of its suitability for the intended use as a matter of obvious design choice. 
InreLeshin, 125 USPQ 416. 

Allowable Subject Matter 

Claims 20-22 are allowed. The subject matter of the independent claims 
could either not be found or was not suggested in the prior art of record. The 
subject matter not found was step of reversing the directional flow of the fluid to 
pass back through the same cuvette and irradiating the first irradiated fluid within 
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the cuvette to produce a second irradiated fluid in combination with the other 
elements (or steps) in the claims. 

Claims 9 & 18 are objected to as being dependent upon a rejected base 
claim, but would be allowable if rewritten in independent form including all of the 
limitations of the base claim and any intervening claims. 

With respect to claim 9, the subject matter not found was the inclusion of 
an ivac bottle for drawing and transporting fluid through the cuvette in 
combination with the other elements (or steps) in the claims. 

With respect to claim 22, the subject matter not found was the inclusion of 
a lens covering the second UV light source in combination with the other 
elements (or steps) in the claims. 

Conclusion 

Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to Patricia M. Bianco whose telephone number 
is (571) 272-4940. The examiner can normally be reached on Monday to Friday 
9:00-6:30, alternate Fridays off. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Tatyana Zalukaeva can be reached on (571) 272-11 15. 
The fax phone number for the organization where this application or proceeding 
is assigned is 571 -273-8300. 
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Information regarding the status of an application may be obtained from 
the Patent Application Information Retrieval (PAIR) system. Status information 
for published applications may be obtained from either Private PAIR or Public 
PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll- 
free). If you would like assistance from a USPTO Customer Service 
Representative or access to the automated information system, call 800-786- 
9199 (IN USA OR CANADA) or 571-272-1000. 

June 23 rd , 2006 Patricia M Bianco 

Primary Examiner 
Art Unit 3761 

WTRICIA BIANCO 
PRIMARY EXAMINER 



